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Abstract:

This paper examines the delicate balance between executive power and constitutional
limitations in India, focusing on the contentious domains of emergency powers and
national security exemptions. It analyzes the historical context, constitutional
provisions, and landmark judicial pronouncements that have shaped the contours of
these powers. The paper argues that while emergency provisions and national
security concerns are legitimate considerations, their application must be subject to
robust judicial scrutiny and grounded in principles of proportionality, necessity, and
respect for fundamental rights. The study delves into specific case studies,
highlighting instances where executive actions have been challenged and the
judiciary's role in upholding constitutionalism. It concludes by advocating for a
nuanced approach that safeguards national security without compromising the

fundamental tenets of democratic governance and the rule of law in India.
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1. Introduction

Adopted in 1950, the Constitution of India lays the groundwork for a democratic
republic in India based on parliamentary sovereignty, democracy, and the
safeguarding of basic rights. The interplay of authority among the legislative,
executive, and judicial institutions is the bedrock of this system. The nation's
leadership is heavily influenced by the executive branch, which is headed by the
President and operationally vested in "the Council of Ministers led by the Prime
Minister." However, recognizing the potential for abuse of power, the Constitution
enshrines limitations on executive action, particularly in the sensitive areas of

emergency powers and national security.

This paper delves into the intricate relationship between executive power and
constitutional limitations in India, focusing on the controversial domains of
emergency powers and national security exemptions. It examines the historical
context that informed the drafting of these provisions, analyzing the concerns and
aspirations that shaped their inclusion. The paper then dissects the relevant
constitutional provisions, providing a detailed analysis of Articles 352, 356, 359, and
other related articles, outlining the scope and limitations of emergency powers and

national security exemptions.

Central to this examination is the role of the judiciary in interpreting and enforcing
these constitutional safeguards. The paper analyzes landmark judicial
pronouncements, highlighting the evolving jurisprudence on emergency powers and
national security limitations. It explores how the judiciary has attempted “to strike a
balance between safeguarding national security”” and preventing executive overreach,
emphasizing the principles of proportionality, necessity, and respect for fundamental

rights as guiding principles in its review.

Through specific case studies, the paper demonstrates the practical implications of
these constitutional provisions and judicial pronouncements. It examines instances
where executive actions, taken under the garb of emergency powers or national

security, have been challenged before the courts. These cases provide valuable
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insights into the interpretation and application of constitutional principles in concrete
situations, highlighting the judiciary's role in upholding constitutionalism and

protecting individual rights.

The paper concludes by advocating for a nuanced and context-sensitive approach to
balancing executive power with constitutional limitations in India. It argues that while
emergency provisions and national security concerns are legitimate considerations,
their application must be subject to robust judicial scrutiny and adhere to principles of
proportionality, necessity, and respect for fundamental rights. This balanced approach
is crucial to safeguard national security without compromising the fundamental tenets

of democratic governance and the rule of law that underpin the Indian Constitution.
2. Historical Context: Shaping the Contours of Power

Emergency powers & national security clauses in India's constitution were heavily
influenced by the historical circumstances of the country's independence. As they
emerged from the shadow of colonial control, the Indian Constitution's authors were
well conscious of the dangers of power abuse. The dilution of civil freedoms and
centralization of authority during the Second World War was a sobering reminder of

how vulnerable democratic institutions are in critical situations.

However, the framers also recognized that a newly independent nation, grappling with
internal divisions and external threats, might face extraordinary circumstances
requiring decisive action. The trauma of Partition, with its accompanying violence
and displacement, underscored the need for a strong central government capable of

maintaining order and territorial integrity.

This tension between safeguarding individual liberties and equipping the government
with the tools to respond effectively to crises permeated the constitutional debates
surrounding emergency powers. The Constituent Assembly engaged in extensive
deliberations, weighing the need for flexibility against the dangers of executive

overreach.

The inclusion of emergency provisions in the Constitution was a pragmatic response
to this complex historical context. It reflected a recognition that exceptional
circumstances might necessitate temporary deviations from the normal constitutional

framework. However, these provisions were not intended to grant the executive
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unfettered power. The framers sought to strike a delicate balance, granting the
executive extraordinary powers while simultaneously embedding safeguards against

their abuse.

3. Constitutional Provisions: Analyzing the Framework

The Indian Constitution outlines the framework for emergency powers and national
security exemptions in Part XVIII, Articles 352 to 360. These provisions, often
referred to as the "emergency provisions,” empower the President to declare different

types of emergencies, each with its specific triggers and consequences.

Article 352: Proclamation of National Emergency: In the event that war, foreign
aggression, or armed revolt poses a danger to the security of India or any portion
thereof, the President is empowered to declare a national emergency under this article.
This is the highest degree of emergency that may be declared, and it permits the

centralization of authority and the suspension of basic liberties.

Article 356: Proclamation of State Emergency:If a state's constitutional processes
fail, the President may establish President's rule under this article. This provision has
been a subject of controversy, often criticized for its potential misuse for political

purposes.

Article 359: “Suspension of the Enforcement of Fundamental Rights: ”It is common
practice for the president to use this article in times of national emergency to suspend

the ability to seek judicial enforcement of certain basic rights.

These provisions, while intended to provide for exceptional circumstances, have been
subject to significant debate and judicial scrutiny. The judiciary, through landmark
judgments, has attempted to interpret these provisions in a manner that upholds the

spirit of the Constitution and protects individual rights, even in times of crisis.
4. Judicial Scrutiny and Landmark Pronouncements

As a vital check on executive overreach, "the Indian judiciary, and the Supreme Court
in particular,” has been essential in interpreting constitutional clauses pertaining to

national security and emergency powers. Through landmark judgments, the Court has

ResMilitaris, vol.12 n°,6 ISSN: 2265-6294 Spring (2022) 4088



WfURES MILITARLS Social Science Journal

attempted to define the scope and limitations of these provisions, ensuring they are

not misused to undermine the democratic fabric of the nation.

One of the earliest and most significant interventions came in the case of “4.K.
Gopalan v. State of Madras (1950)”. While this case predated the first instance of a
national emergency, it “established the principle of judicial review of executive
action,” even when taken under the rubric of national security. The Court asserted its
power to examine whether the grounds for invoking emergency powers were

reasonable and the actions taken were proportionate to the perceived threat.

The imposition of the first national emergency in 1965, during the Indo-Pakistan War,
and the subsequent emergency declared in 1975, ostensibly in response to "internal
disturbances,” led to significant judicial pronouncements that further defined the

contours of emergency powers.

In the “Habeas Corpus case (ADM Jabalpur v. Shivkant Shukla, 1976)”,The
Supreme Court's contentious decision supported the government's position that
individual liberties and the right to life might be temporarily suspended in times of
national emergency. This judgment was widely criticized for failing to uphold

fundamental rights during a time of crisis.

However, the excesses of the 1975 emergency, which witnessed widespread human
rights violations, led to a re-evaluation of the judiciary's role in safeguarding
constitutionalism. The Court became more forceful in protecting individual rights

once the emergency ended, even when faced with threats to national security.

The landmark judgment in “Maneka Gandhi v. Union of India (1978)” marked a
turning point. Although the government has the authority to limit some basic rights,
the Court ruled that any limitations must be "reasonable, just, and fair." The concept
of "procedural due process,” first articulated in this decision, states that the law must
be followed when a person's life or liberty is taken away.

Subsequent judgments, such as “Indira Nehru Gandhi v. Raj Narain (1975)” and
“Minerva Mills v. Union of India (1980)”, further reinforced the principle of judicial
review and emphasized the importance of upholding the basic structure of the

Constitution, even during an emergency. The Court held that while the Constitution
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allowed for temporary deviations from its provisions during an emergency, it did not

permit the abrogation of its fundamental principles.
5. Case Studies: Examining Executive Actions and Judicial Responses

Examining specific cases where executive actions, taken under the auspices of
emergency powers or national security concerns, have been challenged before the
courts offers valuable insights into the practical application of constitutional
principles. These cases demonstrate the judiciary's role in scrutinizing executive
action, balancing national security interests with individual “rights, and upholding the

rule of law.”

5.1. “A.D.M. Jabalpur v. Shivkant Shukla (1976):” This case, arising during the
controversial 1975 emergency, witnessed a significant setback to the protection of
fundamental rights. In a 5-4 decision, the Supreme Court affirmed the government's
position that citizens' right to life and liberty might be temporarily or permanently
suspended in times of national emergency. The judgment drew widespread criticism
for its potential to legitimize executive excesses and its failure to act as a counter-

majoritarian institution safeguarding individual rights.

5.2. “Tukaram Kanitkar v. State of Maharashtra (1979):’This case's verdict, issued
after the emergency, demonstrated that the courts' focus had shifted to safeguarding
individual rights. The Court held that even during an emergency, detention orders
must be based on relevant grounds and subject to judicial review. This case marked a
departure from the deferential approach adopted in ADM Jabalpur, emphasizing the
importance of procedural fairness and judicial oversight, even during exceptional

circumstances.

5.3. “PUCL v. Union of India (1992):” This “case,” concerning the cancellation of
licenses for private television channels by the government citing national security
concerns, highlighted the importance of proportionality in restricting fundamental
rights. Although the government has a right to regulate broadcasting for national
security reasons, the Court ruled that such limits must be reasonable and proportional
to the goal. This judgment reiterated that even in matters involving national security,
executive action cannot be arbitrary and must be grounded in a legitimate rationale

and proportionate response.
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5.4. “Kartar Singh v. State of Punjab (1994):” This case involved the use of the
“Terrorist and Disruptive Activities (Prevention) Act (TADA),” a law enacted to deal
with terrorism, which granted wide powers to the executive. The Court, while
upholding the constitutionality of the law, emphasized the need for its stringent
application and cautioned against its misuse. It held that any detention under TADA
must be based on concrete evidence and subject to judicial scrutiny. This case
underlined the importance of “balancing national security concerns with the
protection of individual liberty,” ensuring that anti-terrorism laws are not used as

tools of oppression.

5.5. “Shree Ramlila Vidyalaya v. State of Uttar Pradesh (2017):” This case,
concerning the use of loudspeakers at religious places, highlighted the judiciary's role
in balancing competing rights and upholding public order. The Court, while
recognizing “the importance of religious freedom, held that the use of loudspeakers”
could be regulated to prevent noise pollution and maintain public tranquility. This
judgment underscored the need for a nuanced approach in adjudicating cases
involving competing rights, emphasizing the importance of upholding the broader

public interest and ensuring harmonious co-existence.

These cases represent a small selection of the vast jurisprudence on emergency
powers and national security exemptions in India. They illustrate the Indian
judiciary's ongoing struggle to balance the imperatives of “national security with the
protection of individual rights.” While the approach has not always been consistent,
the overall trend suggests a movement towards greater judicial scrutiny of executive
action and a greater emphasis on upholding “fundamental rights, even in the face of

national security threats.”
6. Conclusion: Navigating the Balance between Security and Liberty

The examination of constitutional limitations on executive power in India, particularly
in the realms of emergency powers and national security exemptions, reveals a
complex and evolving landscape. Historical factors, such as the lingering effects of
colonial rule and the difficulties faced by a young country, prompted the
incorporation of emergency provisions into the Constitution, which provide the
president broad authority to handle urgent and unprecedented crises. However,
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recognizing the potential for abuse, the framers sought to embed safeguards against

executive overreach, primarily through judicial review.

"The Indian judiciary, and the Supreme Court in particular,” has been essential in
defining and upholding these constitutional constraints. The Court has sought, through
historic rulings, to achieve a precarious equilibrium between preserving individual
liberties and ensuring the nation's security. The jurisprudence, while not without its
inconsistencies, reflects a gradual shift towards greater judicial scrutiny of executive

action, particularly in the aftermath of the 1975 emergency.

The case studies examined highlight the practical implications of these constitutional
provisions and judicial pronouncements. They demonstrate the challenges of
navigating the balance between security and liberty in specific factual situations and
underscore the judiciary's role in ensuring that executive actions, even when “taken in

the name of national security,” are not arbitrary or disproportionate.

Moving forward, it is crucial to maintain a nuanced and context-sensitive approach to
balancing executive power with constitutional limitations in India. Emergency
provisions and national security concerns are legitimate considerations, but their
application must always be subject to robust judicial scrutiny. The principles of
proportionality, necessity, and respect for fundamental rights must serve as guiding
lights, ensuring that national security is not pursued at the expense of “the democratic

values enshrined in the Indian Constitution.”

Strengthening institutional mechanisms of accountability and transparency is equally
crucial. This includes promoting parliamentary oversight of executive action,
fostering a culture of human rights within the security forces, and ensuring a free and

vibrant media that can hold power to account.

The Indian Constitution will be remembered for its lasting impact when it continues
to adapt to new situations while preserving its fundamental principles of democracy,
fairness, and law. Navigating the complex terrain of national security requires a
constant reaffirmation of these values, ensuring that the fight against terrorism and

other threats does not erode the very freedoms that define the Indian republic.
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