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Abstract

It is well known that the Corona pandemic is a global pandemic, as declared by the
World Health Organization, as it disrupted all life facilities and made the world in a state of
anxiety and alertness, Therefore, the authorization contract in the civil law, which is one of
the so-called contracts, and it is of great significance in various areas of life and is considered
a contract in which a person resides in his place in a permissible behavior according to what is
stated in the definition of the Iraqi civil law in the text of Article 927. The Iraqgi legislator has
divided the authorization into types, including the public authorization, the private
authorization, the penal authorization and the authorization of vehicles, The legislator
mentioned several characteristics that distinguished the authorization contract. Among the
most prominent obligations that the legislator mentioned to the agent is to preserve the funds
of his client, in addition to an obligation not to exceed the limits of his client, and to exert the
necessary care in implementing the authorization. The authorization contract may be
terminated by law, in the event of the death of the agent or the client, or if one of them departs
from the eligibility, or the authorization ends with voluntary reasons represented by the
principal dismissing his agent or the right of the agent to retire the authorization.
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Introduction

The authorization has a great significance in different aspects of life. The authorization
is considered one of the so-called contracts, and the Iragi Civil Code has singled it out in
Articles 927 to 949 thence. The significance of the authorization is that the person concerned
with the legal act may not be able to conclude this act himself due to certain circumstances that
prevent his presence in the contract council or for lack of eligibility or for any other reason,
and then another person acts on his behalf in concluding the legal act, and the authorization is
considered a form of the hearing and the most important practical application of it, but it must
be distinguished between them for the independence of each of them from the other, as the
prosecution may exist without the authorization , as in the case of the curious, guardian or
trustee, then Each of them is considered a representative by law without a proxy contract.

On the other hand, the authorization may be held in which it is agreed that the agent
enters into contracts in his name and not in the name of the principal, provided that he transfers
the effects of these contracts to the principal later.

First: the significance of research

The significance of the authorization is highlighted in the prevalence of dealing with it
among people in many legal actions such as buying and selling and other actions. Regarding
the client in concluding and implementing a legal act that the client is unable to do for some
reasons, it is considered one of the scientific solutions for the completion and management of
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special transactions in the field of commercial transactions based on speed and credit.

Secondly: The Research Problem

The problem revolves what the authorization contract is and what the obligations that
it may contain, in addition to the legal adaptation of the aforementioned contract in light of the
Corona pandemic, so that this contract be affected by the occurrence of the pandemic, and can
the obligations involved in it be changed?

Third: The Outline of the Research

We will divide the research as follows:

The first topic: the definition of the authorization contract.

The first requirement: the definition of the authorization contract.

The second requirement: distinguishing the authorization contract from similar legal
situations.

The second topic: the obligations involved in the authorization contract.

The first requirement: the obligation of the agent towards the principal.

The third topic: Authorization contract in light of the Corona pandemic.

The first requirement: the extent to which the authorization contract is affected by the
pandemic as a force majeure.

The second requirement: the extent to which the authorization contract is affected by
the pandemic, as it is an emergency.

Introducing the authorization contract

The investigation into the responsibility of the agent arising from the authorization
contract, which arises due to the agent’s breaching of what was entrusted to him, either because
he exceeded the limits of the authorization in terms of persons or where the subject matter, or
because he did not take the necessary care in implementing this authorization, or because he
did not provide an account to the principal on behalf of the authorization. He shall be liable in
the event that he fails to protect the funds of his client.

Therefore, we will divide this study into two parts:

The first requirement: the definition of the authorization contract

The second requirement: distinguishing the authorization contract from similar legal
situations

The first requirement
Definition of authorization contract

Article 927 of the Iragi Civil Code states that the authorization is (a contract in which
a person other than himself takes his place in a known permissible behavior).()

The Iraqi civil law did not set a general theory for the prosecution, but rather it included
some applications for it in the authorization contract and in the sales contract, such as the
guardian, trustee and trustee selling their money to the minor or buying the minor’s money for
themselves. However, the Iragi draft civil law issued in 1986 (distinguished between the
prosecution and authorization, the authorization ’s right is in the named contracts received on
the work, it is a contract between the principal and the agent, contained on the work of the
agent, then he singled it out with the provisions of the prosecution on the part of its source.
Prosecution if Article 878 of it stipulates that (the provisions of the prosecution shall apply to
the authorization unless a special provision is provided for it.(

The Iragi Civil Code draft issued in 1986 defined authorization in Article (859) of it as
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“a contract in which the principal establishes another in the place of himself in undertaking a
specific legal act”.

As for the types of agencies in Iraq, they are divided into public, private, penal and
vehicle agencies.
Absolute general authorization: the authorization that bears a phosphoric stamp at the top that
the client takes exclusively from the notary public department. This authorization gives the
agent the right to dispose of all movable (represented by money, cars, etc.) and immovable
(real estate) funds that belong to the principal, such as selling, buying, renting, mortgaging and
any other disposal as if the agent is the same as the principal. Power of attorney for arrest,
payment - opening bank accounts.(...

General authorization or attorney’s authorization: There are two types of attorney
authorization, where the principal gives it to the attorney for the purpose of conducting all that
concerns his principal, including reviewing governmental and non-governmental departments,
conducting legal procedures, and sometimes writing the right of power of attorney to others,
buying and selling, and some concepts that the attorney sometimes needs from his client
(Akanle & Shadare, 2020).

The other type is given by the client to an ordinary person and not a lawyer. The same
conditions are also deleted, so the word “lawyer” is deleted, and the name of the ordinary
person is written.

As for the special authorization: it is one type, and its paper is distinct and bears a special
phrase at the top. This type of authorization is more specific for the agent to perform the legal
act on behalf of his client in a timely manner, in a specific manner. For example, it mentions
the name of the department that the agent is referring to and the type of review. For example,
the agent (lawyer) reviews the real estate registration department for the purpose of conducting
legal procedures in property No. such and such and in the county so and in the folder so and
so. Here, it is a precise allocation. After the agent has completed the legal act in its intended
form, it means that the special authorization has expired and is of no use for the agent to
perform any other obligation on behalf of the same principal.

As for the penal authorization, this type of authorization is similar to the private authorization,
if not more specific than it. The penal authorization can be organized between the client and
the agent before the judge and ends with the expiry of its reasons, meaning that the agent
according to it is not entitled to use it in the performance of any other obligation of the client
himself, given that the place of the authorization has been eliminated.

Finally, the vehicle authorization is done for the purpose of documenting the authorization of
selling or using the vehicle on behalf of its legal owner, which requires that its number, year of
manufacture, color, chassis and engine number be proven, provided that the authorization is
stamped by the relevant Traffic Directorate in order to become valid. On the other, according
to the purpose of the authorization, as follows: (Arab, 2020)

Some of them are used to sell and drive vehicles, others are used to drive vehicles, and
some are for the purchase and numbering of the vehicle, and it is possible to combine the above
three phrases into one authorization.

Q) As for foreign agencies, which are agencies that are issued by Iragi or non-lraqgi
clients outside Iraq to an Iraqi agent with various legal procedures and works that the client
needs from the agent to carry out the procedure or work, the agent must certify them at the Iraqgi
Ministry of Foreign Affairs and with the notary of his city and enter it into the tax and after

Res Militaris, vol.12, n°2, Summer-Autumn 2022 4015



ﬁm RES MILITARIS Social Science Journal

passing through the departments All three, the client can then carry out the procedure or legal
work of the client.

(2 The second requirement
3) Distinguishing the authorization contract from suspected legal situations

4 The authorization contract is distinguished from all other contracts in that its
subject is a legal act and not a material act. What distinguishes the prosecution, or the
representative authorization is that the effect of the prosecution is directly related to the trust
of the principal and does not affect the agent's liability in any of it, and this feature can be used
as a criterion to distinguish the authorization from a trigger of the legal situations in which it is
mixed

(5) Distinguishing the representative authorization from the authorization by
commission and the labor contract

(6) In the authorization by commission, a contract under which the agent pledges
that he performs in his name a legal act for the account of the principal (). Thus, the commission
agent (he is an agent who proceeds to act on behalf of his client, but in his name, not in the
name of the client, so the effects go to him or not to transfer them in turn to the client, and from
here he is an agent not a representative)

@) In the pseudonym or mocked, the agent acts on behalf of his client and his
relationship with his client is subject to the provisions of the authorization contract, but he
hides his authorization from others and acts in his name, not in the name of the client.

(8) So, what distinguishes a representative authorization from a commission
authorization contract and a pseudonym is that the agent under the representative authorization
IS a representative agent, while the agent in the commission authorization contract and the
pseudonym is a non-representative agent.

9) Distinguishing the authorization from the pledge from others
(10)  Article (151) of the Iraqi Civil Code states that:

(11) If a person promises to make a third party abide by an order, he does not bind
others to his promise, but binds himself, and he must compensate whoever contracted with him
if others refuse to abide, and he may, however, get rid of Compensation by himself carrying
out the obligation he promised if he is able to do so without harming the creditor.

(12)  2- But if a third party acknowledges this promise, his acknowledgment does
not produce an effect except from the time of its issuance to show him the intention expressly
or implicitly that the acknowledgment is based on the day on which the acknowledgment is
made. The promise was made.

(13) If what distinguishes the pledge from others from the representative
authorization is that the pledgee contracts in his name and not in the name of others (), while
the representative in the representative authorization concludes the act in the name of the
principal and not in his own name.
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Distinguishing authorization from subscribing for the benefit of others

The stipulation in the interest of others is a legal act in which a person called the
conditional on another person called the undertaker to perform a specific performance for the
benefit of another person called the beneficiary () and that the condition is in the interest of
others in order to be fulfilled, the following three elements must be met:

1. The stipulator stipulates that the contractor has a direct right to the beneficiary
2. That the stipulator contracts in his name and not in the name of the beneficiary.
3. That the stipulation behind this condition has a personal interest.()

So what distinguishes the representative authorization from the requirement for the
benefit of others is that the agent in the representative authorization acts in the name of the
principal and for his account, while the stipulated contracts in his personal name, not in the
name of the beneficiary, meaning that (the stipulated contracts on his own behalf and not on
behalf of the beneficiary, he proceeds to act in his personal name with the contractor And it
remains, as an original party, that it is related to the relationship of that disposition that created
a direct right to the beneficiary. As for this beneficiary, he is a foreigner who does not enter
into a party to the disposition in the name of the original, so the latter is a party to that
disposition without the representative’s representative, because this agent is not related to
others with the behavior concluded with him).

Distinguishing authorization from indirect action

Article 261 of the Iraqi Civil Code states that (every creditor, even if his right is not due
for payment, may use in the name of his debtor the rights of this debtor except what relates to
him personally or what is not subject to attachment. He did not use those rights, and his neglect
of that would cause his insolvency and increase this insolvency, and it is not a requirement to
notify the debtor, but he must be included in the case (De La Hoz, 2021).

Article 262 of the Iraqi Civil Code states that (the person who always uses the rights of
a debtor is considered a representative of this debtor, and every interest that results from the
use of those rights is included in the debtor’s money and is a guarantee for all his creditors).()

It is clear from the above texts that the indirect lawsuit is (a means invoked by the
creditor to preserve the debtor’s financial liability, which is a general guarantee for the
fulfillment of his obligations).()

The court, then, from giving the creditor the invitation is that the debtor has something
intentional or negligent may refrain from claiming his right out of neglect from him or to the
detriment of the creditors. Which the debtor stands by, and this positive method is nothing but
an indirect lawsuit.()

The commentators of the Iraqgi civil law believe that the indirect lawsuit is a legal
prosecution of a special kind, as it is a legal prosecution because the law imposed it on the
debtor for the permanent interest, and it is of a special kind because the prosecution here is
decided in the interest of the representative, not in the interest of the original This represents a
departure from the general rules established in the prosecution.()

However, an opposite trend in Iraqi jurisprudence views the indirect lawsuit (as the
parties to it are the creditor and the debtor of the debtor, and these three parties are like the
parties to the representative authorization (the representative’s agent and the principal — the
principal — and others) and that it is initiated by the permanent in the name of a city just as the
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representative agent acts in the name of the client This lawsuit was seen as if it was a
prosecution, but in fact this indirect lawsuit is not a prosecution in the strict sense of the word,
the basis of the prosecution system in general and the legal prosecution, in particular, is that
the representative’s activity returns economic benefits that the principal gets. The prosecution
does not exercise for his own interest, but for the interest of the principal. Rather, the attorney
directly assumes the disposal of the legal prosecution specifically, but there is no doubt in order
to achieve the interest of the principal, and this is unlike the case in the indirect lawsuit, for this
lawsuit is decided in the interest of the creditor and not in the interest of the debtor on the
assumption that the creditor (A representative agent) and the debtor (a principal). The creditor
uses this lawsuit to achieve his personal interest, not to achieve a civil interest. This difference
between the two concepts has led to the fact that the speech in this lawsuit is not devoid of the
expression that it is a representation of a special kind, this besides, what this lawsuit requires
is that the debtor enters, which appears to be a party to the lawsuit, while the client has no
income according to the prosecution theory in what was entrusted to his deputy attorney

The second topic

Obligations involved in the authorization contract

When the authorization contract is concluded in a valid legal manner, it will produce
its legal effects for its two parties, resulting in various obligations that must be implemented,
and the offender will not be exposed to liability, so we will divide this topic into two demands:

The first requirement: the obligation of the agent towards the principal
The second requirement: the obligation of the agent towards others
The first requirement

The obligation of the agent to the principal

The agent’s commitment to the authorization limits when executing the work entrusted
to him is one of the very important funds that the law imposes on the agent (), as he is supposed
to abide by these limits that the principal undertakes to pay for him. Which are limits in terms
of subject matter or persons, and here the agent must not exceed those limits, but rather he must
apply them so as not to expose himself to responsibility.

Since the most prominent manifestations of authorization restriction is what is related
to the subject, and what is related to persons, we will divide the request into two branches: we
devote the first to examining the limits of authorization in terms of the subject and the second
we allocate it to the limits of authorization in terms of persons.

Acrticle 931 of the Iragi Civil Code states (It is valid to allocate the authorization by
specifying and circulating the entrusted with it, by circulating it, and from everyone else an
absolute power of attorney authorizing every right he has and litigation in every right he has,
the validity of the authorization, even if the litigant and the litigant are not appointed).
Similarly, Article 932 of the Iraqi Civil Code stipulates that (it is valid to delegate an opinion
to an agent and he disposes of what he is entrusted with as he wants, and it is valid to restrict it
to a specific disposal)

If the foregoing texts of the lraqi civil law, it is clear that this law allows the
generalization and allocation of the authorization and permits the absolute general
authorization so that it includes all the work of administration and disposal, which means that
the authorization under Iragi law is not special except for the specialization of the person
assigned to it and that the authorization in work does not require donation that the donation is
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received on a specific store. And that the Iraqi law here differs from the Egyptian civil law,
which limits the general authorization to management actions only without acts of disposition,
as Al-Sanhouri thinks.()

It is worth mentioning that the Iragi Code of Pleadings has restricted Article 931/Civil
by stating that “the absolute general authorization does not authorize the agent without a special
authorization to acknowledge a right, waive it, conciliation, arbitration, sale, mortgage, lease,
or other contracts of exchange, nor cash, nor donation, nor directing the oath, nor rejecting it,
accepting it, rejecting the rulers or complaining about them, exercising purely personal rights,
or any other act for which the law requires a special authorization .

Some researchers thinks that this paragraph has been legislated to limit the powers of
the agent, which are not limited. The agent must abide by the limits set for him by the principal
in the implementation of the authorization, which are required by the nature of the work in
which he is entrusted (). And he must not deviate from these limits, neither in terms of the
method of implementation nor in terms of the extent of the authorization capacity and the legal
actions it includes. From the Iragi Civil Code by saying (the rights of the contract belong to the
contracting party, so if the agent contracts with others in the name of the principal and within
the limits of the authorization, the contract falls to the principal and all his rights return to him)(

The authorization may not be restricted by the persons who contribute to the conclusion
of the disposition entrusted to it, and it may be restricted by the agent’s dealings with a specific
person or by not dealing with a particular person or other restrictions. However, the most
prominent aspect of this adherence to the authority of the agent is what is mentioned in the
agent’s contract with himself and that there are two other prominent aspects beside him, one
of them responds to the multiplicity of agents and the second is to delegate the agent to another

0

First: the agent contracted with himself

The agent may contract with himself on behalf of one of the parties to the contract, and
he may contract with himself on behalf of each of the two parties to the contract. The important
question is, is this contract valid?

In order to answer this question, we must first look at the legal adaptation of the agent’s
contract with himself, because this topic is extremely important (it has been said on the
scientific level that it does not meet what the contract should entail in terms of reconciling the
interests of the contracting parties, and it is a cause for suspicion in favoring private interest or
Favorability of one of the parties On the theoretical level, it was said that such a contract is
logically impossible to accept because it contradicts the idea of a contract based on the
compatibility of two wills issued with two different persons.

Therefore, regarding the legal conditioning of the agent's contract with himself, two
theories have emerged:

The actual contract theory

It requires that the agent’s contract with himself in both forms is a real contract based
on the plurality of the will, but all that is in the matter is that the expression of each of these
two wills is issued by one person who is the agent.

The individual will theory: which states that the agent’s contract with himself is an act
of a unilateral will that produces the effects of the contract, that it is done by the unilateral will
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of the agent, on which the law has an effect that extends to the parties to the contract.

We believe that the theory of the unilateral will is the most correct among the theories
that have been accepted regarding determining the legal basis for the agent's contract with
himself because it is consistent with the idea of representation.

As for the position of the Iragi law, Article 592 of the Iraqi Civil Code stipulates that
(1) Agents may not buy the money they are entrusted with selling it, and it is not for the
managers of companies and those who are in their position, nor the employees to buy the money
they are charged with selling or that is sold by them, not for bankruptcy agents or for guards
Liquidators may buy the funds of the bankruptcy or the funds of the insolvent debtor. The
liquidators of companies and estates may not buy the funds they describe. The brokers or
experts may not buy the funds entrusted to them by selling it or assessing its value. And none
of these may buy, even by public auction, neither by himself nor under a pseudonym, what is
prohibited. 2- He must buy it 2- Provided that the purchase with the funds stipulated in the
previous paragraph is valid if the person for whom the sale was made is authorized, when the
time of the license has acquired the legal capacity, but if he does not allow it and sell the money
again, the first purchaser shall bear the expenses of the second sale and what may have been
reduced from sales value.(

It is also familiar that there is a third obligation of the agent, which is his preservation
of the money of the principal, and this matter requires us to look into two issues:

The first: the issue of adjusting the hand of the agent to the money of the principal. The
second: the issue of whether or not the agent may use the principal’s money for his personal
benefit.

The Iraqgi law stipulates that (the money that the agent received on behalf of his client
is a trust in his possession.

If from the above text it becomes clear to us that the Iraqi legalization considered the
agent to be dependable, and therefore all the money of the principal in his possession is
considered a trust with him, and the provisions of the trust shall apply to it from the necessity
of care to preserve it and the obligation to return it to its owner upon its request and not to
guarantee the agent when it is damaged unintentionally or violation, just as the principal He
may ask the agent to prove the loss of his money, and the Court of Cassation came in one of its
decisions in agreement with that by stipulating in one of its decisions (since the agent is
trustworthy and certified by his oath)

Also, the Lebanese Law of Obligations and Contracts confirmed that the agent is
responsible for the things he received through the authorization in accordance with the
conditions stipulated in the articles regarding the deposit (). The commentators of the Lebanese
law believe that the legislator considers the agent to be trustworthy, and therefore the agent,
under the Lebanese legalization, must ensure the maintenance of the things and the sums
handed to him by the principal, such as his watch over the maintenance of his private things, if
he is not allowed to hand these things to another person as a deposit unless he permits the
principal explicitly or decreed that it is a very urgent necessity

It is clear from this that the Lebanese law agrees with the Iragi law on this issue. It is
worth noting that the agent who receives funds for the benefit of the principal and those funds
are described as unpreserved or disposed to to decrease, he must here in that case ask for
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instructions from the principal in order to get rid of liability. Otherwise, he is considered
responsible in accordance with his obligation to preserve the funds His principal, because the
agent is obliged to pay the damage on behalf of his principal’s money by taking the necessary
measures to ensure that the damage and corruption are removed from the principal’s money,
even if the principal is not aware of this.

The second requirement
The agent's obligation to others

The responsibility of the agent towards others may arise as a result of his personal act
or due to the act of others, and that the Iraqi Civil Code stipulates responsibility for the work
of others in specific cases in Articles 218 and 219. Therefore, we will divide this requirement
into two sections. In the first, we will deal with the agent’s relationship with others in the event
that the agent adheres to the limits of the authorization in the second we deal with this
relationship in the event that the agent departs from the limits of the authorization.

The most important characteristic of the prosecution system is that the effects that result
from the legal action concluded by the agent on behalf of the principal pass directly to the
principal without going through the agent’s protection, and therefore the departure of these
effects directly to the trust of the principal is not achieved unless the agent did not exceed the
limits of his authorization established.). To sum up, the agent is not responsible towards others
unless he commits a mistake that requires his responsibility, but if he does not commit a
mistake, he is not responsible towards others even if the latter suffers damage from the
implementation of the authorization.

It should be noted that the agent and the principal have the right of each of them to refer
to the other and ask him to implement the obligations arising from the legal disposal of the
authorization, if the authorization included the implementation of the act in addition to its
conclusion The agent shall be responsible towards third parties if he has guaranteed the
principal’s implementation of his obligations. The third party here can have recourse against
the agent if the principal does not do so. The agent shall also be liable toward third parties if
he was bound by an additional accessory contract with special conditions. In this case, a third
party may have recourse against the agent. According to what was included in that contract,
bearing in mind that the agent is not liable if the agent’s formula bears two interpretations in
connection with its limits, and the third party took one of them, then this interpretation was
found to be incorrect, because the ambiguity of the matter on the third party within the scope
of the agent’s authority is not attributable here to the agent, but to the third party himself. As a
result of avoiding the correct interpretation.()

Thus, to conclude, the agent is responsible towards a third party or towards the principal
or the like together if he commits a mistake. However, some writers believe that the
establishment of a direct relationship between the agent and third parties does not come as a
result of the behavior that takes place in the manner of representation, but rather comes on the
occasion of the conclusion of that act and this is what makes that legal relationship It is distinct
and not related to the effects of the prosecution, that is, the basis for a third party’s recourse to
the agent to compensate for the damage arising as a result of the error occurred from him is the
tort responsibility and not the attorney’s inclusion in the effects of the act concluded in the
name of the principal and for his account, so the agent’s responsibility towards others here is
nothing to the effects of the prosecution.()

The character of the agent is negated by the person in the actions that take place outside
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the limits of his authorization, and that the effects of such actions are provisions that result
from going beyond the limits of the representation and not on the representation itself.

It is worth noting that the agent is not responsible towards others if he exceeds the limits
of what he has been entrusted with or works without a power of attorney at all if the third party
dealing with him is informed of this, as if the agent, for example, had been authorized to rent
a specific house, so the agent sold the house and took possession of its price instead of renting
it but the buyer of the house knew before buying that the agent is only allowed to rent the house
and not sell it because the agent told him so, but with this he bought the house and paid the
price to the agent a ton of it that the principal will inevitably approve this sale, in this example
the agent is not responsible to the buyer for Exceeding the limits of his authorization , because
he informed this buyer that he exceeded the limits of what he was entrusted with, so the buyer
in that case had contributed with the agent in the mistake committed, which is to go beyond the
limits of the authorization . His acceptance of such work cannot be justified by the fact that he
hoped the principal would perform by approving this sale because this act is outside the agent’s
control, and therefore the agent is not questioned about its non-realization as long as he did not
undertake to do so, and according to the agent, he disclosed to others the capacity of his
authorization to be protected from liability in the event that the principal did not authorize his
action.()

It should be noted that if a third party contracts with the agent knowing that the agent
has exceeded the limits of his authorization , the third party in that case cannot withdraw his
offer until the principal announces his intention to ratify or not what the agent has done because
the knowledge of the third party that the agent has exceeded the limits of the authorization
makes him obligated to remain The positive shall take a reasonable period until the principal
discloses his intention to ratify or not to ratify.

However, sometimes the agent informs the third party with whom he contracts that he
exceeds the limits of his authorization, but he undertakes to make the principal authorize that
contract.

The absence of the capacity of the representative while the third party is not aware of
the truth or extent of the authorization does not make the agent responsible towards third parties
on the basis of the contract concluded between them, because the effects of this behavior do
not go to the principal, and this does not mean that it leaves the agent. These effects are not
realized in his responsibility based on the contract The source of his responsibility towards
others is the tort liability on the basis of what was made by him of the error represented in what
was hidden from this expression of the reality of the authorization, presence or capacity, which
entails the obligation to pay compensation() . Or the agent is liable towards others if he
guarantees the principal’s declaration to act beyond the limits of the authorization only and
does not guarantee him the principal’s implementation of the obligations. The agent asks the
third party here the responsibility of the guarantor, because the recourse to him in these two
guarantees does not, in fact, extend to the effects of the representation in an absolute sense, as
it follows from what arises from the conduct of the agent in the name of the principal with
others.

If it can be said that the agent’s responsibility towards third parties in the event of
exceeding the limits of his authorization does not fall within the effects of the prosecution,
because the authorization did not represent in this case in the first place, just as the agent is
responsible toward others if he ensures that the disposition takes place within the limits of his
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mandate, then it turns out otherwise. As for the legal basis upon which the agent’s responsibility
towards others is based in case he exceeds the limits of the authorization, the legislation has
been divided into two directions:

The first direction: what is stipulated in Articles 1382 and 1383 of the French Civil
Code, which stipulates that the basis of the agent's responsibility towards others is tort liability.

The second trend: what the Swiss civil legalization and the civil and Italian legalization
went to, where this trend says the idea of error when forming the contract as a basis for the
responsibility of the agent towards others, and this direction approaches the English law.()

The third topic

Authorization contract at the time of Corona pandemic

The Corona epidemic has spread rapidly in the countries all over the world, announcing
its beginning from the Chinese city of Wuhan, to move within a few days to various parts of
the world, and since this virus is rapidly transmitting, according to what was reported by the
World Health Organization, which necessitated strict preventive measures from all countries
to limit its spread. The measures are to disrupt working hours in all public and private facilities,
declare a state of emergency and ban curfews in most countries of the world for the purpose of
preventing the spread of the epidemic, which is transmitted quickly from a sick person to a
healthy person.

Since most countries of the world have disrupted most areas of life for the purpose of
preserving the lives of citizens, there is no doubt that this has an impact on all aspects of life
within one country and between these countries and other countries, contracts were not immune
from this influence, especially international contracts such as contracts for the sale of goods
International contracts and services, such as technology transfer contracts, communications
contracts, consumption and insurance contracts, and others.

The research is of great importance at the present time because of the declaration of a
state of emergency in the country, which led to the suspension or obstruction of most civil
contracts without knowing what the obligations and rights of their parties will lead to.

Therefore, we will divide the study into two parts

The first requirement: the extent to which the authorization is affected by the pandemic
as a force majeure.

The second requirement: the extent to which the authorization contract is affected by
the pandemic, as it is an emergency condition

The first requirement
The extent to which the authorization contract was affected by the pandemic as a force
majeure

Corona virus (Covid-19) is a global pandemic according to the declaration of the World
Health Organization (WHO) on March 11, 2020, and accordingly strict measures were taken
to contain the outbreak of this epidemic (). A state of public emergency was declared in most
countries, curfews were imposed, official working hours were suspended in all institutions, and
human gatherings were prohibited in all their forms to limit its spread. This affected all areas
of life, especially the impact this epidemic had on contracts, agreements and obligations
concluded and signed between individuals and international companies, which Leaving the
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parties to the relationship on the one hand and the jurists on the other hand in confusion, the
contracting parties questioned the fate of their obligations and rights arranged by the contracts
concluded between them! What is known is that (the contract is the law of the contracting
parties), so the contracting parties can agree on whatever terms and conditions they want, but
neither party to the contract can modify it in a unilateral way, so no party can independently
cancel, modify, or rescind the contract if there is no agreement on that.

But if a foreign reason arises on the contract, such as this epidemic, it will make the
implementation of the obligations cumbersome or impossible, and the two parties or one of
them may resort to requesting its annulment, expiry or amendment to restore the contractual
balance and raise the damage to a reasonable limit.

Here, this pandemic must be legally adapted to know its effects on the obligations of
the contractors in the authorization contract, so the question is, is the Corona pandemic a force
majeure, that it is an emergency circumstance?

The legal jurists defined force majeure as every act that has nothing to do with the will
of the debtor and cannot be foreseen or prevented, as it makes the implementation of the
obligation impossible to absolve the debtor from any responsibility, whether contractual or
neglecting (). The conditions of force majeure are as follows:

1- The debtor should not have caused that accident, and if he had been involved in it, he is
considered to be in default and must be guaranteed.

2- That the accident is something that cannot be foreseen at all at the time of the conclusion of
the contract. If the matter is something that can be foreseen, it is not considered a force majeure,
and the judiciary usually goes to adopting the objective criterion (the standard of the usual
person) to determine whether the thing that happened can be foreseen or not.

3- The impossibility of pushing the event upon its occurrence or its realization, as the
element of surprise and surprise did not leave an opportunity to confront it. Epidemics, wars,
economic crises, and natural disasters, if they are unexpected things, are all force majeure.()

We can adapt the Corona pandemic as a force majeure that affects the authorization
contract as it is a foreign cause outside the will of the parties and the latter makes the
implementation of the commitment impossible in addition to the fulfililment of the other
conditions mentioned above.

However, what happened in most legislation, jurisprudence and the judiciary is the use
of the term force majeure in internal and external obligations to denote the singularity and its
clarity (). Most of the legislations referred to the term force majeure, including the Iraqi
legislator on several occasions, including what came in Article 211 of the Iragi Civil Code No.
40 of 1951 in force, which states: A sudden, force majeure, act of a third party, or the wrongful
act of the aggrieved party shall not be bound by the guarantee unless there is a text or agreement
to the contrary

The Corona pandemic is one of the exceptional and sudden incidents in which neither
party to the contract has a hand, and no one could have predicted its occurrence or occurrence.
It is a quick and sudden pandemic that moved from China to the world within a few days. As
long as we are about the impact of this epidemic on contracts in general and on the authorization
contract in particular, it is no secret to anyone that the debtor may also be a creditor at the same
time, and this matter is recognized in contracts binding on both sides, so every creditor is a
debtor, and every debtor is a creditor. This epidemic is a force majeure, so the content of this
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adaptation will go to both contracting parties.

The second requirement
The extent to which the authorization contract is affected by the pandemic as it is an
emergency

The theory of emergency circumstances is defined in jurisprudence as a set of rules and
provisions that deal with the harmful effects of one of the contracting parties resulting from
changing the circumstances under which the contract was established. The contract was
concluded, it was necessary, and one of the contracting parties may not withdraw from it or
amend it except by virtue of a provision in the law or by mutual consent). At a loss, and the
direct effect of the theory of emergency conditions is to respond to the obligation of the party
who was affected by the occurrence of the emergency circumstance and became burdensome
to a reasonable extent, and fatigue is an objective criterion that looks at the same quality and
not at the person “It does not prevent its application that he is financially capable, but it is
sufficient that the implementation of his contractual obligation himself has become stressful,
and the law The Iraqgi civil authority mentioned that we reduce the obligation to a reasonable
extent and the reduction of the quantity pledged to supply it, and this occurs with the
intervention of the judge, and the authority of the judge’s intervention in the intervention is
within the limits of the ruling for compensation only (), without modifying the terms of the
contract. It is the binding contracts for both sides. The purpose of the amendment is to restore
the balance to the contract that has been disrupted due to the emergency circumstance. To apply
this theory, there are conditions, which are the occurrence of an exceptional event, and the
exceptional event is the one that rarely occurs so that it appears abnormal according to the usual
affairs of life, so the ordinary man does not depend on it and does not enter it in His calculations
are such as wars, the spread of epidemics and the imposition of forced pricing, as the measures
taken provide reasons for reconsidering contracts and obligations that have been affected by
the presence of that force, which causes losses to the owners of goods, especially that the value
of the authority in the market becomes equal to the value of import, as happens in this period,
and the precautionary measures taken at the time The current “such as the health ban measures
come at the forefront of the legitimate and legally acceptable reasons to reconsider the contracts
and obligations that have been affected by the presence of that force, and this is measured
according to the impact of these restrictions on the contractual bond and commitment, such as
the inability of the borrower from banks to guarantee business or even personal loans as a result
of being prevented from entering the state to practice his trade or preventing those in charge of
managing and implementing his business or the inability of the employee with a monthly salary
who obtained a personal loan with the guarantee of his salary to work and because of linked to
the theory of emergency conditions,() "

Examples include (Hollywood website stated that if actors or production companies
decide to terminate their contracts and refuse to continue their work due to the Corona
pandemic and they are forced to cancel gatherings and their obligations not to gather, then they
have three options, the first option is to pay the fines if the contracts do not take force majeure
as a justification for the termination The contract and the second option is to resort to the
argument of inability to perform, which explains the process of rescission, and likewise does
the third option works under emergency conditions that prevent the implementation of the
obligation ((), and that the exceptional event occurred as a result of nature or any material fact
and is a reason for applying the theory of emergency conditions, as it happens at the present
time when new legislation is issued or a state of emergency is imposed and other legal facts
must be made, the accident must be general and comprehensive, as the Corona pandemic is
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general and comprehensive, so that it is not limited to the debtor, as the theory of emergency
conditions is similar in this capacity with force majeure, as for force majeure which results in
the impossibility of implementing contractual obligations, the contract may be terminated by
itself, but in the case of applying the theory of emergency conditions, the contract should be
modified to the extent that the For damage or termination of the contract according to its nature
and the circumstances that have changed according to the interests of the contracting parties,
as the theory of emergency circumstances is applied when the implementation of the obligation
is burdensome to one of the parties and the penalty, as we have previously explained, is to
restore the burdensome obligation to a reasonable extent and to distribute the loss to both
parties. But if it is impossible to implement the obligation, then we apply the other theory, the
force majeure theory

The penalty in it, is the termination of the contract and the expiration of the obligation,
but if the loss does not exceed the usual limit, there is no room for force majeure () and there
are two observations that must be paid attention to, the first is that it is not sufficient to invoke
the occurrence of the accident to evade contractual responsibility, but rather the impact of that
accident must be on the implementation of the obligations that The two parties to the contract
agree to it, making the implementation of the contract impossible or burdensome, and the
second is that in contracts binding on both sides, one of its parties is not allowed to retract,
amend or rescind it except with the consent of the two parties or the judge’s ruling or the text
of the law if it is impossible for one of the contracting parties to implement his obligation
because of the corona, he must prove That is after submitting the matter to the judiciary and
research and scrutiny in each case to decide objectively, taking into account the interests of
both parties, based on the principle of neither harm nor harm. The theory of inability to perform
the contract that explains the process of cancelation, with the cases shown on the basis of
restrictions related to force majeure, on the other hand, the major economic countries such as
America and China began to Issuance of the so-called force majeure certificate, which requires
the parties to be exempted from their contractual responsibilities that are difficult to fulfill due
to exceptional circumstances outside the scope of their control that must be fulfilled.
Compensation for the delay in implementation and its impossibility. The above governments
agreed that in order to obtain such certificates, companies must submit signed documents to
prove the delay or obstruction.

Conclusion

First: the results

1-The Corona pandemic poses a threat to human societies in all health, industrial and
commercial aspects, and therefore the authorization contract is one of the contracts that
can be affected in this field.

2- If the authorization contract was concluded during the period of the crisis of the spread of
Corona and after announcing the official government position regarding decision-
making and preventive measures, the authorization contract cannot be adapted as being
affected by force majeure or the emergency circumstance, because the parties to the
contract are aware of the circumstances the world is going through due to the spread of
the pandemic.

3- The decisions taken by the Higher Committee for Health and Safety are an unreliable
discretion to adapt the authorization contract by taking into account the force majeure
or the emergency circumstance and their conditions.

Second, the suggestions
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1-We suggest that a special law for the spread of epidemics be enacted that addresses all the

problems in this field, including the authorization contract and its legal adaptation.

2-We recommend the Higher Committee for Health and Safety not to issue decisions bearing

a specific legal adaptation that may cause harm to the contracting parties without
referring to the legislative authority as it is the competent authority to issue laws.

3- We propose during this period to give the judiciary more discretion in the field of settling

disputes arising from contracts in general and authorization contracts in particular.
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